No.

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

IN RE ENRON CORPORATION ) On Petition for Leave to Appeal
SECURITIES, DERIVATIVE & from the Southern District of
“ERISA” LITIGATION Texas

Civil Action No. H-01-3624
Hon. Melinda Harmon

)
)
g MDL No. 1446
)
g Judge Presiding

)

BRIEF OF THE BOND MARKET ASSOCIATION, THE CLEARING
HOUSE ASSOCIATION L.L.C., AND THE SECURITIES INDUSTRY
ASSOCIATION AS AMICI CURIAE IN SUPPORT OF THE PETITIONS
OF CERTAIN DEFENDANTS PURSUANT TO FED. R. CIV. P. 23(F)
FOR LEAVE TO APPEAL FROM THE DISTRICT COURT'S CLASS
CERTIFICATION ORDER

David Siegel

Laura W. Brill

IRELL & MANELLA LLP

1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067
(310) 277-1010

Counsel for the Bond Market
Association, The Clearing House

Association LLC and the Securities
Industry Association

July 26, 2006

1542568



CERTIFICATE OF INTERESTED PERSONS

The undersigned counsel of record certifies that the following listed
persons and entities as described in the fourth sentence of Fifth Circuit Rule
28.2.1 have an interest in the outcome of this case. These representations are
made in order that the judges of this court may evaluate possible

disqualification or recusal.

Locure A v
Laura Brill '
Counsel for the Bond Market
Association, The Clearing House
Association L.L.C. and Securities

Industry Association

Amici Curiae Supporting
Defendants/Petitioners

Counsel for Amici

The Bond Market Association

The Clearing House Association
| L.L.C.

Securities Industry Association

David Siegel

Laura W. Brill

IRELL & MANELLA LLP

1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067
(310) 277-1010

1542376




Lead Plaintiff:

Regents of the University of
California

Other Named Plaintiffs:

Amalgamated Bank, as Trustee for the
Long View Collective Investment
Fund, Long View Core Bond Index
Fund and Certain Other Trust
Accounts; Hawaii Laborers Pension
Plan; George M. Placke; Michael J.
Bessire; John Zegarski; San Francisco
City and County Employees'
Retirement System; Washington State
Investment Board; Employer-
Teamsters Local Nos. 175 & 505
Pension Trust Fund; Mervin Schwartz,
Jr.; Stephen M. Smith and Greenville
Plumbers Pension Plan

William S. Lerach, Attorney-in-Charge
Darren J. Robbins
Helen J. Hodges
Byron S. Georgiou
James I. Jaconette
Michelle M. Ciccarelli
James R. Hail
Anne L. Box
John A. Lowther
Alexandra S. Bernay
Matthew P. Siben
Robert R. Henssler, Jr.
LERACH COUGHLIN STOIA
GELLER

RUDMAN & ROBBINS LLP
655 West Broadway, Suite 1900
San Diego, CA 92101

1542376




| Regina M. Ames

Katherine C. Splan
LERACH COUGHLIN STOIA
GELLER

RUDMAN & ROBBINS LLP
9601 Wilshire Blvd., Suite 510
Los Angeles, CA 90210

G. Paul Howes
Jerrilyn Hardaway
LERACH COUGHLIN STOIA
GELLER

RUDMAN & ROBBINS LLP
1111 Bagby, Suite 4850
Houston, TX 77002

Roger B. Greenberg
SCHWARTZ, JUNELL, GREENBERG
&
OATHOUT, LLP
Two Houston Center
909 Fannin, Suite 2700
Houston, TX 77010

Thomas E. Bilek

HOEFFNER & BILEK, LLP
1000 Louisiana Street, Suite 1302
Houston, TX 77002

Washington Counsel:

Jonathan W. Cuneo

Michael G. Lenett

CUNEO GILBERT & LaDUCA, L.L.P.
507 C Street, N.E.

Washington, DC 20002

1542376




Nahanial Pulsifer, trutee for the
Shooters Hill Revocable Trust

Robert C. Finkel
WOLF POPPER LLP
845 Third Avenue
New York, NY 10022

Archdiocese of Milwaukee Supporting
Fund, Inc.

David R. Scott

SCOTT + SCOTT, LLC
108 Norwich Avenue
Colchester, CT 06415

1542376




Credit Suisse First Boston (USA), Inc.
(n/k/a Credit Suisse (USA), Inc.),
Credit Suisse First Boston LLC (n/k/a
Credit Suisse Securities (USA) LLC),
Pershing LLC (f/k/a Donaldson,
Lufkin & Jenrette Securities
Corporation)

Richard W. Clary

Julie A. North

Darin P. McAtee

CRAVATH, SWAINE & MOORE LLP
Worldwide Plaza

825 Eighth Avenue

New York, NY 10019-7475

Lawrence D. Finder

Odean L. Volker

HAYNES AND BOONE, LLP
1 Houston Center

1221 McKinney, Suite 2100
Houston, TX 77010

George W. Bramblett, Jr.

Noel M.B. Hensley

HAYNES AND BOONE, LLP
901 Main Street

Dallas, TX 75202-3789

Barclays PLC, Barclays Bank PLC
and Barclays Capital Inc.

Barry Abrams, Attorney-in-Charge
ABRAMS SCOTT & BICKLEY, LLP
700 Louisiana, Suite 4000

Houston, TX 77002

David H. Braff

Michael T. Tomaino, Jr.

Jeffrey T. Scott

Daniel H.R. Laguardia
SULLIVAN & CROMWELL LLP
125 Broad Street

New York, NY 10004-2498

1542376




, P1erce, enner&
Smith Incorporated and Merrill Lynch
& Co., Inc.

David J.

ec
BECK, REDDEN & SECREST, L.L.P.
One Houston Center

1221 McKinney Street, Suite 4500
Houston, TX 77010-2010

Stuart J. Baskin

Herbert S. Washer

Adam S. Hakki

SHEARMAN & STERLING LLP
599 Lexington Avenue

New York, NY 10022

JPMorgan Chase & Co., JPMorgan
Chase Bank, N.A. and J.P. Morgan
Securities Inc.

Richard Warren Mithoff
Janie L. Jordan

MITHOFF LAW FIRM

One Allen Center, Penthouse
500 Dallas Street, Suite 3450
Houston, Texas 77002

Bruce D. Angiolillo

Thomas C. Rice

David J. Woll

Jonathan K. Youngwood

SIMPSON THACHER & BARTLETT
LLP

425 Lexington Avenue

New York, New York 10017

Charles A. Gall

James W. Bowen

JENKENS & GILCHRIST

A Professional Corporation
1445 Ross Avenue, Suite 3700
Dallas, Texas 75202

1542376




N.A., Citibank Global Capital Markets
Inc. (f/k/a Salomon Smith Barney
Inc.) and Citigroup Global Markets
Ltd. (f/k/a Salomon Brothers
International Limited)

WILSHIRE SCOTT & DYER P.C.
3000 One Houston Center

1221 McKinney Street

Houston, Texas 77010

Brad S. Karp
Stephen J. Shimshak
Douglas R. Davis
Michael E. Gertzman
Claudia L. Hammerman
Jonathan H. Hurwitz
PAUL, WEISS, RIFKIND, WHARTON
&
GARRISON LLP
1285 Avenue of the Americas
New York, New York 10019-6064

Canadian Imperial Bank of
Commerce, CIBC Inc., CIBC World
Markets Corp.

and CIBC Capital Corp.

Mark D. Manela

MAYER, BROWN, ROWE & MAW
LLP

700 Louisiana Street, Suite 3400
Houston, Texas 77002

Alan N. Salpeter

Michele Odorizzi

T. Mark McLaughlin

MAYER, BROWN, ROWE & MAW
LLP

71 South Wacker Drive

Chicago, Illinois 60606

Drew Neville

Charles E. Geister III

HARTZOG CONGER CASON &
NEVILLE

1600 Bank of Oklahoma Plaza
201 Robert S. Kerr Avenue
Oklahoma City, Oklahoma 73102

1542376




mson

John K. Villa, Attorney-in-Charge
Mary G. Clark

Gilbert O. Greenman

George A. Borden

WILLIAMS & CONNOLLY LLP
725 Twelfth Street, N.W.

Washington, DC 20005

Joseph D. Jamail

JAMAIL & KOLIUS

500 Dallas Street, Suite 3434
Houston, Texas 77002

David Duncan |

Barry G. Flynn, Attorney-in-Charge
FLYNN & THAYER, P.C.

1300 Post Oak Blvd., Suite 750
Houston, TX 77056

Andrew S. Fastow

Craig Smyser

Justin Waggonner

SMYSER KAPLAN & VESELKA,
L.L.P.

700 Louisiana, Suite 2300
Houston, TX 77002

Lou L. Pai

Jacks C. Nickens
NICKENS, KEETON, LAWLESS,
FARRELL

& FLACK, L.L.P.
600 Travis Street, Suite 7500
Houston, TX 77002

Roger E. Zuckerman

Deborah J. Jeffrey

Logan D. Smith
ZUCKERMAN SPAEDER LLP
1800 M Street, N.W.

Suite 1000

Washington, DC 20036

1542376




ianceBernstein L.P.
Capital Management L.

P)

Ronald E. Cook, Attorney-in-Charg
COOK & ROACH, L.L.P.

Heritage Plaza

1111 Bagby Street, Suite 2650

Houston, TX 77002

Mark A. Kirsch

James F. Moyle

Guy Quinlan

Jason A. D'Angelo

CLIFFORD CHANCE US LLP
31 West 52nd Street

New York, NY 10019

Kenneth Lay

James E. Coleman, Jr., Attorney-in-
Charge
Bruce W. Collins
CARRINGTON, COLEMAN,
SLOMAN
& BLUMENTHAL, L.L.P.
901 Main Street, Suite 5500
Dallas, Texas 75202

Kevin P. Hannon

Reid M. Figel

David L. Schwarz

KELLOGG, HUBER, HANSEN, TODD,
EVANS & FIGEL, P.L.L.C.

1615 M Street, N.W.

Washington, DC 20036

Ben Glisan

Tom P. Allen

Timothy M. McDaniel
McDANIEL & ALLEN, P.C.
1001 McKinney St., 21st Floor
Houston, Texas 77002

1542376




Jeffrey K. Skilling

Jeffrey W. Kilduff, Attorney-in-Charge
Karen M. Wahle

Shannon M. Barrett

Robert M. Stern

O'MELVENY & MYERS, LLP

1625 Eye Street, N.-W.

Washington, DC 20006

Ronald G. Woods

RONALD G. WOODS, ATTORNEY
AT LAW

5300 Memorial, Suite 1000

Houston, TX 77007

1542376




arles W. Cox
Ethan J. Brown
Miles N. Ruthberg

Peter A. Wald

Catherine E. Palmer

Melanie M. Blunschi

James Farrell

LATHAM & WATKINS LLP
633 West Fifth Street, Suite 4000
Los Angeles, CA 90071-2007

Andrew Ramzel

Derek Hollingworth

RUSTY HARDIN & ASSOCIATES,
P.C.

5 Houston Center

1401 McKinney Street, Suite 2250
Houston, TX 77010

Theresa A. Foudy

Myles K. Bartley

Christopher C. Costello

Eliot Lauer

CURTIS, MALLET-PREVOST, COLT
& MOSLE LLP

101 Park Avenue

New York, NY 10178-0061

Mark A. Frevert and Kenneth D. Rice

Jacks C. Nickens, Attorney-in-Charge
Paul D. Flack
Jessica L. Wilson
NICKENS, KEETON, LAWLESS,
FARRELL

& FLACK, L.L.P.
600 Travis Street, Suite 7500
Houston, TX 77002

1542376




Richard B.
and Lawrenc

e Greg Whalley

Tom

irkenda
LAW OFFICES OF TOM
KIRKENDALL

65 Hollymead Drive

The Woodlands, Texas 77381-5118

Joseph M. Hirko

Barnes H. Ellis

David H. Angeli

STOEL RIVES LLP

900 SW 5th Avenue, Suite 2600
Portland, OR 97204

Mark E. Koenig

Philip T. Inglima

Justin P. Murphy

CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
Washington, DC 20004

Richard A. Causey

C. Robert Mace

TEKELL, BOOK, MATTHEWS &
LIMMER, L.L.P.

1221 McKinney, Suite 4300

Houston, Texas 77010

Kevin A. Howard

Leonard H. Simon, Attorney-in-Charge
PENDERGRAFT & SIMON, L.L.P.
The Riviana Building

2777 Allen Parkway, Suite 800
Houston, Texas 77019

Michael Krautz

Barry J. Pollack

KELLEY DRYE COLLIER SHANNON
Washington Harbour, Suite 400

3050 K Street, N.W.

Washington, DC 20007-5108

1542376




ason M.
Edwin J. Tomko

CURRAN TOMKO TARSKI LLP
1700 Pacific Avenue, Suite 4545
Dallas, Texas 75201

Timothy DeSpain

Leslie Ann Gerardo

MARTYN LILES, PLLC

1054 31st Street, N.W., Suite 415
Washington, DC 20007-6042

Scott Yeager

J.A. Canales

CANALES & SIMONSON P.C.
2601 Morgan Ave., P.O. Box 5624
Corpus Christi, Texas 78405

Michael J. Kopper

Barnet B. Skelton, Jr.

BARNET B. SKELTON, JR., P.C.
1111 Bagby, 47th Floor

Houston, Texas 77002

Ken L. Harrison

William F. Martson, Jr., Attorney-in-
Charge

TONKON TORP LLP

888 SW Fifth Avenue, Suite 1600
Portland, OR 97204

Michael P. Cash

Robert J. Montoya

WINSTEAD SECHREST & MINICK
P.C.

919 Milam Street, Suite 2400
Houston, Texas 77002-5895

1542376




obert A. Belfer, Norman P. Blake,
Jr., Ronnie C. Chan, John H. Duncan,
Joe H. Foy, Wendy L. Gramm, Robert
K. Jaedicke, Charles A. LeMaistre,
John Mendelsohn, Jerome Meyer,
Frank Savage, Charls E. Walker, John
Wakeham, Herbert Winokur, Jr. and
John A. Urquhart

obin C. Gibbs, Attorney-in-Charge
Kathy D. Patrick

Jean C. Frizzell

Michael K. Oldham

Aundrea K. Frieden

Brian T. Ross

GIBBS & BRUNS, L.L.P.

1100 Louisiana, Suite 5300
Houston, TX 77002

Bruce G. Willison

Robert H. Mow, Jr.

Bart Sloan

Wilson C. Aurbach
HUGHES & LUCE, LLP
1717 Main Street, Suite 2800
Dallas, TX 75201

Rebecca Mark-Jusbasche

John J. McKetta, III, Attorney-in-Charge

Helen Currie Foster

GRAVES, DOUGHERTY, HEARON &
MOODY, P.C.

401 Congress Avenue, Suite 2200

P.O. Box 98

Austin, TX 78701

Paulo V. Ferraz Pereira

Mark J. Rochon, Attorney-in-Charge
Emmett B. Lewis

MILLER & CHEVALIER,
CHARTERED

655 Fifteenth Street, N.W., Suite 900
Washington, DC 20005-5701

1542376




Enron Corporation

H. Lee Godfrey

Kenneth S. Marks

Mary Kathryn Sammons

James T. Southwick

SUSMAN GODFREY, L.L.P.
1000 Louisiana Street, Suite 5100
Houston, TX 77002-5096

Albert Togut

Scott E. Ratner

Richard K. Milin

TOGUT, SEGAL & SEGAL LLP
One Penn Plaza, Suite 3335

New York, New York 10119

Richard L. Wasserman
Michael Schatzow
VENABLE LLP

1800 Mercantile Bank & Trust
Building

2 Hopkins Plaza

Baltimore, Maryland 21201

Silvercreek Management, Inc.,
Silvercreek Limited Partnership,
Silvercreek II Limited, OIP Limited
and Pebble Limited Partnership

Steven N. Williams
COTCHETT, PITRE, SIMON &
MCCARTHY

840 Malcolm Road, Suite 200
Burlingame, CA 94010

John W. Davis

Steven F. Helfand
HELFAND LAW OFFICES
582 Market Street, Suite 1400
San Francisco, CA 94104

1542376




TABLE OF CONTENTS

Page

INTEREST OF THE AMICI CURIAE ......eaeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeesesssaanaaees 1
ARGUMENT ...ttt ettt e e e e s e e e e e e e et esssaassnassaeaaeesssesssssssnnnnssssssssesnnnnn 4

A. The District Court's Class Certification Order Conflicts

With The Language Of Section 10(b), The Supreme Court's

Decision In Central Bank And Decisions Of Other Federal Courts............ 4

B. This Court Should Resolve The Issues Raised By The

Petitions Now And Provide Needed Clarity To The Law In This

CATCUIE ettt e e et e e e e et e e e e e ee e e eeaaaaeseesennnnaesesannnnnsseenennsssennnnnaeesnnnnns 8
CONC CLUSITON .oteeeeeeeeeeetteeeeeeeeessesesassssesaeseesesssssssssssssssssnnnnsssessssssssssnnnssesss 10

1542568 -1-



TABLE OF AUTHORITIES

Page(s)

Cases
Blue Chip Stamps v. Manor Drug Stores,

421 ULS. 723 (1975) ettt sttt ettt s 3
Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A.,

STTULS. 164 (1994) ..ottt sttt ae e ae e e ne e passim
Dura Pharmaceuticals, Inc. v. Broudo,

544 U.S. 336 (2005) .eeeveevreeiririeniententesiesiteseeseestestesstestesaessaesaeesaeesaeessaenns 5
In re Charter Communications, Inc.,

443 F.3d 987 (8th Cir. 2000) .....cccueruerieririenieniereeneesieesiesteseeseesaeenanans 2,6
In re Dynegy,

339 F. Supp. 2d 804 (S.D. TeX. 2004)....ccccoreererrerreneeneeneeneeneeneeseennne 2,6
In re Enron Corp. Sec., Derivative & “ERISA” Litig.,

2003 WL 22025050 (S.D. Tex. Jan. 27, 2003) ..ccccevveereerrienieneeneeniesieenieens 3
In re Parmalat,

376 F. Supp. 2d 472 (S.D.N.Y. 2005) .c.eererieiiieieieienerteieneeieseeeee e 6
SECv. Fehn,

97 F.3d 1276 (9th Cir. 1996) ....cueevuieiirieiieienereeeteniee ittt sin s 3
Simpson v. AOL Time Warner Inc.,

_F.3d , 2006 U.S. App. LEXIS 16556 (9th Cir. 2006) .......cccceevuercrerrurennen. 6
Statutes
L5 U.S.C. § 78J(D)ueeureeeeeieeieneereeieetesre et sttt s s st s s e b e ssaeeaee 4
17 CF.R. § 240.10D=5 ..ottt ettt ettt et sa e s 4
RUIE 10D-5 .ottt ettt sre e 1,2,4
Section 10(b) of the Securities Exchange Act of 1934 .........cccovervivrvvnniennnen. passim

1542568 -11-



Pursuant to Federal Rules of Appellate Procedure 5 and 29, The Bond
Market Association (the “BMA”), The Clearing House Association L.L.C.
(“The Clearing House”) and the Securities Industry Association (“SIA”)
(collectively, “Amici”) respectfully submit this brief as amici curiae in
support of Defendants-Petitioners (collectively, “Petitioners”)', to urge this
Court to grant the Petition for Leave to Appeal so that the Court can provide
much-needed guidance to district courts, liﬁgants, and businesses in this
Circuit by addressing the proper scope of primary liability under
Section 10(b) of the Securities Exchange Act of 1934 and Rule 10b-5
promulgated thereunder.

INTEREST OF THE AMICI CURIAE

The BMA represents approximately 200 securities firms and banks
that underwrite, trade and sell fixed-income securities in the United States
and in international markets. The Clearing House was founded over 150
years ago and is an association of leading commercial banks in the United
States that provides payment, clearing and settlement services to its member

banks and to other financial institutions. SIA brings together the shared

I Merrill Lynch & Co., Inc., Credit Suisse First Boston (USA), Inc. (n/k/a Credit
Suisse (USA), Inc., Credit Suisse First Boston LLC (n/k/a Credit Suisse Securities (USA)
LLC), and Pershing LLC (f/k/a Donaldson, Lufkin & Jenrette Securities Corporation).
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interests of nearly 600 securities firms to accomplish common goals. Amici
regularly file amicus curiae briefs in cases raising issues of importance to
the securities markets and commercial banking industry.

The litigation in the District Court involves a complex set of facts.
The primary legal issue sought to be resolved in this Court, however, is
straightforward: Does an implied cause of action exist under Section 10(b)
and Rule 10b-5 against a “secondary actor,” such as a bank, which has made
no misrepresentations and has no duty of public disclosure, on the purported
ground that such secondary actors engaged in transactions with an issuer of
securities, which the issuer later misreported. The District Court's
affirmative answer to this question in its class certification order is at odds
with the Supreme Court's decision in Central Bank of Denver, N.A. v. First
Interstate Baﬁk of Denver, N.A., 511 U.S. 164 (1994), which held that aiding
and abetting is not civilly actionable under Section 10(b). It also conflicts
with the holdings of other courts within this Circuit and beyond, which find
no liability under such circumstances. Compare In re Charter
Communications, Inc., 443 F.3d 987, 991-92 (8th Cir. 2006) (rejecting
analysis adopted by District Court here); In re Dynegy, 339 F. Supp. 2d 804,

916 (S.D. Tex. 2004) (same). Indeed, in a very recent order, issued after the
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filing of the Petitions before this Court, the District Court itself recognized
the significant disarray in the law and commented on the difficulties
presented by the absence of clear guidance in this area. (July 20 Order at
42); see also In re Enron Corp. Sec., Derivative & “ERISA” Litig., 2003
WL 22025050, at *3 (S.D. Tex. Jan. 27, 2003) (“division among the courts
is so substantial [as to the proper standard under Central Bank] that either a
ruling by the Supreme Court or action by Congress appears necessary to
resolve the differences.”).

This isSue is critically important to Amici. The members of Amici
collectively engage in a vast array of transactions each year with publicly
traded companies. Under the District Court's class certification ruling, such
secondary actors face dramatically expanded potential civil liability,
unchecked by the discretion of government enforcement officials.’

This area of law demands clarity at an early stage in the proceedings.
Id. at 188-89; Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 755

(1975). Because the law in this area is anything but clear, and because the

2 The SEC has authority to bring actions for aiding and abetting liability, even
after Central Bank. See SEC v. Fehn, 97 F.3d 1276, 1283-84 (9th Cir. 1996).
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District Court's class certification ruling in this case was in error, Amici
request that the Court grant these Petitions.
ARGUMENT

A.  The District Court's Class Certification Order Conflicts
‘'With The Language Of Section 10(b), The Supreme Court's
Decision In Central Bank And Decisions Of Other Federal
Courts

The starting point for an analysis of the issue here is the language of
the statute. Section 10(b) of the Securities and Exchange Act of 1934
provides:

It shall be unlawful for any person, directly or indirectly, . . .

(b) To use or employ, in connection with the purchase or sale

of any security registered on a national securities exchange or

any security not so registered . . . any manipulative or

deceptive device or contrivance in contravention of such rules

and regulations as the Commission may prescribe as

necessary or appropriate in the public interest or for the
protection of investors.

15 U.S.C. § 78j(b). To implement Section 10(b), the Securities and
Exchange Commission (SEC) long ago promulgated Rule 10b-5. 17 C.F.R.
§ 240.10b-5.

The elements of a claim under Section 10(b) and Rule 10b-5 are:
Defendant must itself (1) use or employ any manipulative or deceptive

device; (2) with scienter, (i.e., a wrongful state of mind); (3) in connection
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with the purchase or sale of a security. Plaintiffs must then have (4) relied
on this conduct; (5) causing economic loss to plaintiffs with a connection
between Defendant’s conduct and the loss. Dura Pharmaceuticals, Inc. v.
Broudo, 544 U.S. 336, 341-42 (2005).

A private right of action will not lie against “secondary actors” in
securities markets, unless “all of the requirements for primary liability under
Rule 10b-5 are met.” Central Bank, 511 U.S. at 473 (emphasis original).
Accordingly, there is no private right of action under Rule 10b-5 for aiding
and abetting. Id. at 473.

This brief focuses on the first and third elements of a Section 10(b)
claim, i.e. what constitutes the use or employment of a manipulative or
deceptive device in connection with the purchase or sale of a security. Dura,
544 U.S. at 341. In their petitions here, Petitioners also focus on the reliance
element and the impropriety of joint and several liability. Amici fully
endorse Petitioners’ reasoning and arguments on these points but do not
address them separately.

The District Court held that Petitioners themselves made no
actionable statements and had no duty to disclose anything. (June 5 Order at

49.) It nevertheless found that plaintiffs sufficiently alleged that Petitioners
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“use[d] or employ[ed] a “manipulative or deceptive device” in “connection
with the purchase or sale of any security” based on allegations that
Petitioners' transactions had the “ principal purpose and effect” of creating a
false appearance of revenues. (June 5 Order at 79 (emphasis added).) The
District Court thus found liability for secondary actors that were not accused
of making any material misstatements or making materials omissions in the
face of a duty of disclosure.’

Other cases, however, have rejected this view. See, e.g., In re
Dynegy, 339 F. Supp. 2d 804, 916 (S.D. Tex. 2004) (rejecting Judge
Harmon’s analysis). As the Eighth Circuit persuasively explained in its
recent opinion, In re Charter Communications, Inc., the text of Section
10(b), the Supreme Court’s precedent and the weight of authority from the
federal courts mandate adoption of an entirely different principle: “any
defendant who does not make or affirmatively cause to be made a fraudulent
misstatement or omission, or who does not directly engage in manipulative

securities trading practices, is at most guilty of aiding and abetting and

? As noted by Petitioners, other courts taking an unduly broad view of Section
10(b) (and consequently an unduly narrow view of Central Bank) include Simpson v.
AOL Time Warner Inc., F.3d , 2006 U.S. App. LEXIS 16556, *27 (9th Cir. 2006) and
In re Parmalat, 376 F. Supp. 2d 472, 492-503 (S.D.N.Y. 2005).
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cannot be held liable under § 10(b) or any subpart of Rule 10b-5.” 443 F.3d
at 992 (emphasis added) (collecting authorities).

In particular, the class certification ruling focuses not on whether
Petitioners actually used or employed a manipulative or deceptive device in
connection with a securities transaction, but on whether they acted with a
purpose of creating a false appearance of revenue and whether their
transactions had the effect of harming purchasers of Enron securities.

This focus finds no support in the text of Section 10(b). Analysis of
the “purpose” of a transaction addresses whether the element of scienter is
met, but it ignores the defendant’s actual conduct (i.e., whether it actually
“used or employed” a deceptive device in connection with a securities
transaction, as the statute requires). 78 U.S.C. § 78j(b). The Supreme Court
in Central Bank, however, clearly held that a Plaintiff must allege that the
secondary actor itself engaged in every element of Section 10(b). Central
Bank, 511 U.S. at 473.

The “effect” of a transaction also does not reveal whether a specific
defendant actually used or employed a device in connection with such a
transaction. The “effect” of a transaction is relevant to whether a

purportedly manipulative or deceptive device ultimately results in injury

1542568 -7-



relating to a securities transaction, but it does not answer the question of
which party used “use[d] or employe[d]” a device in connection with such a
transaction.

To the extent that Plaintiffs in this case suffered injury, they were
harmed by Enron's misreporting of the effect of certain transactions. But
since Petitioners neither made any relevant statements to the investing public
nor had a duty to do so, they never used any deceptive device in connection
with a securities transaction. Their conduct with respect to Enron's
misreporting can be at most that of aiders and abettors and therefore cannot
give rise to liability under Central Bank.

Given the District Court's own frank acknowledgement of the disarray
of the law in this area, this Court's guidance is necessary both to the efficient
administration of further proceedings in this case, and to the business needs
of the members of Amici, which require clarity on the legal standards that
govern their éonduct.

B.  This Court Should Resolve The Issues Raised By The

Petitions Now And Provide Needed Clarity To The Law In
This Circuit

As the Supreme Court has stated, “litigation under Rule 10b-5

presents a danger of vexatiousness different in degree and in kind from that
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which accompanies litigation in general.” Central Bank, 511 U.S. at 189.
Amici urge this Court to resolve the issue raised by the Petitions now.
Uncertainty and possible further misapplications of the law by other district
courts in this Circuit may cause extraordinary costs to legitimate businesses
such as members of Amici.

The District Court’s holding that secondary actors are liable in
damages for the misreporting of securities issuers will impose an immense
burden on secondary actors in securities markets, such as members of Amici,
because they could be forced to scrutinize and audit public financial
statements of every issuer with which they do business in order to assure that
they are not ihisleading the public. If such a requirement is to be imposed
on financial institutions that are not themselves securities issuers (or even
auditors), the decision to do so should be made by Congress after a public
debate where all affected can be heard, and where a careful study of the
costs and benefits of such a regime can be made. Clearly, such requirements
should not be imposed ad hoc by the judicial branch.

Uncertainty and possible further misapplications of the law by other
district courts in this Circuit could have other costly effects. If the decision

below is permitted to stand uncorrected, members of Amici may very well be
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unwilling to provide certain services to new, unestablished businesses who
do not have a proven reputation for honesty in their dealings with the public.
Thus, rather than reviving the securities markets in the wake of the loss of
public confidence in them after the Enron scandal, this case may have the
ironic effect of further depressing those markets. But this all can be avoided
by this Court granting the Petitions for leave to appeal and clarifying that the
district court’s decision was inconsistent with Central Bank.
CONCLUSION

Amici pray that the Court grant these Petitions, reverse the District
Court and settle the law in this Circuit on the important issues raised herein.
If this is not an appropriate case for the exercise of discretion under Federal

Rule of Civil Procedure 23(f), it is hard to imagine what would be.
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