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[bookmark: _DV_M1]‘HOME OFFICE”

[bookmark: _DV_M2]Date: ___________

[bookmark: _DV_M3]Dear Sir or Madam, 

[bookmark: _DV_M4][bookmark: _GoBack]As you know, the Department of Labor adopted new rules relating to fiduciaries in April 2016 (see 81 Fed. Reg. No. 68) (the “Fiduciary Rule”), which re-define who is acting as a fiduciary with respect to services provided to retirements accounts, including IRAs.  We are writing you to confirm our relationship with you and your clients under the Fiduciary Rule.”[footnoteRef:1]1 [1: 1 Alternative opening paragraph: “We are providing [INCLUDE A LIST (“PRODUCTS, INFORMATION AND TOOLS”)] to [NAME] (“Institution”) in reliance upon the exemption from fiduciary status for arm’s length transactions between independent and sophisticated financial institutions contained in Section (c)(1) of the Department of Labor’s final definition of fiduciary, 81 Fed. Reg. No. 68, at 20999 (April 8, 2016). (“Fiduciary Rule”).”
] 


[bookmark: _DV_M5]We (together with our applicable affiliates, the “Manufacturer”) market, offer, provide or make available to you (together with your applicable affiliates, the “Institution”)  products and services, including, without limitation, investment companies, life insurance, variable products and other pooled investment vehicles, model portfolios][investment analysis and other technology and tools] [OTHER] as well as information, education, guidance materials and resources (collectively, “Products, Information and Tools”) that the Institution may consider or use in connection with services it provides to its clients, which include clients subject to Title I of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”) or Section 4975 of the Internal Revenue Code of 1986, as amended (the “Code”) (Such clients may include a plan, plan fiduciary, plan participant or beneficiary, IRA, or IRA owner, and are collectively referred to as “Plans”). 

[bookmark: _DV_M7][bookmark: _DV_C4][bookmark: _DV_M8][bookmark: _DV_M9][bookmark: _DV_M10]In the course of these activities, we may provide investment advice within the meaning of 29 CFR 2510.3-21(a) including a recommendation that relates to the Manufacturer’s Products, Information and Tools (collectively “Manufacturer Recommendations”).  The purpose of this letter is to confirm our understanding that Manufacturer Recommendations will not cause us to become a fiduciary under ERISA or the Code within the meaning of the Fiduciary Rule.[footnoteRef:2]2    [2: 2 For purposes of this letter, “Manufacturer Recommendations” do not include specific cases in which Manufacturer acknowledges fiduciary status or where there is a written agreement between the Manufacturer and the Institution for Manufacturer to be a fiduciary to Institution or the Institution’s Plan client(s).] 


[bookmark: _DV_M11]It is also to confirm the parties’ understanding that:

· [bookmark: _DV_M12]Manufacturer provides the Products, Information and Tools to Institution for compensation or otherwise to increase sales of its products.  
· [bookmark: _DV_M13][bookmark: _DV_C6][bookmark: _DV_M14][bookmark: _DV_C7][bookmark: _DV_M15]While we believe our Products, Information and Tools will help Institution provide better advice and other services to its clients, Manufacturer does not direct the use of the Products, Information and Tools to any specific client or category of clients.  
· [bookmark: _DV_C9][bookmark: _DV_M16][bookmark: _DV_M17]When providing Manufacturer Recommendations, we are not undertaking to provide impartial investment advice, act as an impartial adviser, or give advice in a fiduciary capacity.  
· [bookmark: _DV_M18]We receive revenue in the form of [INSERT, SUCH AS OVERLAY FEES, ADVISORY FEES FOR MUTUAL FUNDS AND ETFs, ETC AND CONSIDER REFERENCE TO FORM ADV PART 2].   
· [bookmark: _DV_M19][bookmark: _DV_C12][bookmark: _DV_M20]At any given time, we may receive higher revenue or may have a higher profit margin (or meet other desired business objectives) with respect to some Products, Information and Tools as opposed to others.  We thus may experience differing levels of compensation or profitability depending on the mix of Products, Information and Tools available and Manufacturer’s business objectives[.] [and we thus may have differing levels of interests in marketing offering, providing or making available different Products, Information and Tools.]
· The Manufacturer does not receive a fee or other compensation directly from the Plan to whom the Institutional serves as independent fiduciary for the provision of investment advice (as opposed to other services) in connection with a transaction in Manufacturer’s products and services.

[bookmark: _DV_M22][bookmark: _DV_M23]In connection with the receipt of Manufacturer Recommendations, the Institution represents [unless otherwise communicated to it in writing to Manufacturer in writing [to the address listed below] as follows: 

[bookmark: _DV_M24][Alternative IA]:   

[bookmark: _DV_M25]I.	It is [a person described in Section(c)(1)(i)(A)-(D) [of the Department of Labor’s final definition of fiduciary, 81 Fed. Reg. No. 68, at 20999 (April 8, 2016). (“Fiduciary Rule”)] [of the Fiduciary Rule]. 

[bookmark: _DV_M26][Alternative IB][footnoteRef:3]3 [3: 3 If the product manufacturer knows that a given intermediary is a registered broker-dealer and/or RIA, perhaps just include those categories rather than the other categories. ] 


[bookmark: _DV_M27][bookmark: _DV_M28]I.	It is [INSERT AS APPLICABLE]: [A bank as defined in section 202 of the Investment Advisers Act of 1940 or similar institution that is regulated and supervised and subject to periodic examination by a State or Federal agency] [An insurance carrier which is qualified under the laws of more than one state to perform the services of managing, acquiring or disposing of assets of a Plan] [An investment adviser registered under the Investment Advisers Act of 1940 or, if not registered an as investment adviser under the Investment Advisers Act by reason of paragraph (1) of section 203A of such Act, is registered as an investment adviser under the laws of the State (referred to in such paragraph (1)) in which it maintains its principal office and place of business][A broker-dealer registered under the Securities Exchange Act of 1934].[footnoteRef:4]4   [4: 4  Id.    NOTE:  Section (c)(1)(i)(E) is deliberately omitted here.  For the “$50 Million” under management or control alternative, a separate form should likely be utilized.] 


[Alternative IC]:  

I.	It is one or more of the following:

· A bank as defined in section 202 of the Investment Advisers Act of 1940 or similar institution that is regulated and supervised and subject to periodic examination by a State or Federal agency;
· An insurance carrier which is qualified under the laws of more than one state to perform the services of managing, acquiring or disposing of assets of a Plan;
· An investment adviser registered under the Investment Advisers Act of 1940 or, if not registered an as investment adviser under the Investment Advisers Act by reason of paragraph (1) of section 203A of such Act, is registered as an investment adviser under the laws of the State (referred to in such paragraph (1)) in which it maintains its principal office and place of business; or
· A broker-dealer registered under the Securities Exchange Act of 1934


[bookmark: _DV_M29]II.	 [To the best of its knowledge,] [T][t]he Institution has taken appropriate steps to assure that][The Institution has adopted policies and procedures reasonably designed to assure that] the individuals to whom it makes available Manufacturer’s Products, Information and Tools to assist in servicing Institution’s clients subject are employees, [or] associated persons [or other authorized agents] of the Institution. 

[bookmark: _DV_M30][bookmark: _DV_C14][bookmark: _DV_C17][bookmark: _DV_M31][bookmark: _DV_M32][bookmark: _DV_C20][bookmark: _DV_X15][bookmark: _DV_C21][bookmark: _DV_C22][bookmark: _DV_M34]III.	To the extent the Institution (including its affiliates, employees, associated persons,  or other agents) provides "investment advice" to Plan clients (within the meaning of 29 CFR 2510.3-21(a)), (a) it is acting as a fiduciary under the Fiduciary Rule and is responsible for exercising independent judgment in evaluating the transaction and (b) with respect to the Products, Information and Tools and any Manufacturer Recommendations , it is capable of evaluating investment risks independently, both in general and with regard to particular transactions and investment strategies.

[bookmark: _DV_M35]IV.	[To the best of its knowledge,] [I][i]t is independent of the Manufacturer within the meaning of section (c) of the Fiduciary Rule. [footnoteRef:5]5  [5: 5 Alternatives:
“[To the best of its knowledge], with respect to the Manufacturer, [t]here is no financial interest, ownership interest, or other relationship, agreement or understanding that would limit Institution’s ability to carry out its fiduciary responsibility to the Plan, based on all relevant facts and circumstances.”
“It will not make any recommendation (within the meaning of 29 CFR 2510.3-21(a)) to any Plan in respect of any Products, Information and Tools unless it has concluded, in light of its fiduciary duties that there is no financial interest, ownership interest, or other relationship, agreement or understanding that would limit Institution’s ability to carry out its fiduciary responsibility to the Plan, based on all relevant facts and circumstances.” 
] 


[bookmark: _DV_M36][Insert concluding sentences, as needed]. 


[bookmark: _DV_M37]
Sincerely, 

[bookmark: _DV_M38]______________________
[bookmark: _DV_M39][MANUFACTURER]

[bookmark: _DV_M40]By: ________________
[bookmark: _DV_M41]Name
[bookmark: _DV_M42]Title



[bookmark: _DV_M43]Agreed: 
[bookmark: _DV_M44]________________________
[bookmark: _DV_M45][INSTITUTION]
[bookmark: _DV_M46] 
[bookmark: _DV_M47]By: ________________
[bookmark: _DV_M48]Name
[bookmark: _DV_M49][bookmark: _DV_X0]Title
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    ‘HOME OFFICE”     Date: ___________     Dear Sir or Madam,      As you know, the Department of Labor adopted new rules relating to fiduciaries in April  2016 (see 81 Fed. Reg. No. 68) (the  “Fiduciary Rule”), which re - define who is acting as a  fiduciary with respect to services provided to retirements accounts, including IRAs.  We  are writing you to confirm our relationship with you and your clients under the Fiduciary  Rule.” 1     W e  (together w ith  our  applicable  affiliates ,  the “Manufacturer”)  market,  offer , provide or  make available  to you (together with your  applicable  affiliates ,   the “Institution”)   products  and services, including, without limitation,  investment companies , life insurance,  variable  products   and other pooled investment vehicles,  model portfolios] [investment analysis and  other  technology and  tools]   [OTHER]  as well a s  information, education, guidance  materials and resources  (collectively ,  “ Products, Information and Tools ”)  that   the  Institution may consider or use  in  connection with  services  it  provide s   to  its  clients ,  which  i nclude  clients  subject to Title I of the Employee Retirement Income Security Act of 1974,  as amended (“ERISA”) or Section 4975 of the Internal Revenue Code  of 1986, as amended  (the “Code”) ( Such clients may include a  plan, plan fiduciary, plan participant or  beneficiary, IRA, or IRA owner , and  are  collectively  referred to as  “Plans”) .      In the course of  these  activities ,  we  may   provide  investment advice withi n the meaning of  29 CFR 2510.3 - 21(a)  including a recommendation that relates to  the Manufacturer’s  Products, Information and Tools   (collectively “Manufacturer Recommendations”).   The  purpose of this letter is to confirm our understanding that Manufacturer  Recommendations  will not cause  us  to become a fiduciary under ERISA or the Code within the meaning of  the  Fiduciary Rule . 2          It is also to confirm the parties’ understanding that :    

                                                

  1   Alternative opening paragraph:  “ We are providing [INCLUDE A LIST (“ PRODUCTS, INFORMATION  AND TOOLS ”)] to [NAME] (“ Institution ” )   in reliance upon the exemption from fiduciary status for arm’s  length transactions between independent and sophisticated financial institutions contained in Section (c)(1)  of the Department of Labor’s final definition of fiduciary, 81 Fed. Reg. No. 68, at   20999 (April 8, 2016).  (“ Fiduciary Rule ”). ”     2   For purposes of this letter, “Manufacturer Recommendations” do not include specific cases in which  Manufacturer acknowledges fiduciary status or where there is a written agreement between the  Manufacturer and the Institution for Manufacturer to be a fiduc iary to Institution or the Institution’s Plan  client(s).  

